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I. Introduction. 

 

Attorney-client privilege is one the oldest recognized privileges for 

confidential communications.1 Its purpose is fundamental: “to encourage 

full and frank communication between attorneys and their clients and 

thereby promote broader public interests in the observance of law and the 

administration of justice.”2 However, where the client is an insurance 

company, the recognition of this privilege is no longer universal. A growing 

number of jurisdictions are limiting the application of the attorney-client 

privilege in the context of insured- insurer litigation, and perhaps redefining 

the role of the attorney in the insurance industry. 

Generally, the attorney-client privilege has been observed to be created “(1) 

[w]here legal advice of any kind is sought (2) from a professional legal 

adviser in his capacity as such, (3) the communications relating to that 

purpose, (4) made in confidence (5) by the client, (6) are at his instance 

permanently protected (7) from disclosure by himself or by the legal adviser, 

(8) except the protection be waived.”3 Where an insurer consults an 

attorney with respect to its obligations under an insurance policy, courts 

have found that the attorney-client privilege protects any confidential 

communications from disclosure.4 

 

1  Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S.Ct. 677, 682, 66 

L.Ed.2d 584 (1981). 

2  Id.; see Hunt v. Blackburn, 128 U.S. 464, 470, 9 S. Ct. 125, 127, 32 L. Ed. 

488 (1888) (“The rule which places the seal of secrecy upon communications 

between client and attorney is founded upon the necessity, in the interest 

and administration of justice, of the aid of persons having knowledge of the 

law and skilled in its practice, which assistance can only be safely and readily 

availed of when free from the consequences or the apprehension of 

disclosure.”) (emphasis added). 

3  8 Wigmore, Evidence (McNaughton ed.1961) § 2292. 
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4 See, e.g., Aetna Cas. & Sur. Co. v. Superior Court, 153 Cal. App. 3d 467, 

476, 200 Cal. Rptr. 471, 476 (Ct. App. 1984) (explaining that an insurance 

company’s retention of legal counsel to interpret the policy, investigate the 

details surrounding the damage, and to determine whether the insurance 

company is bound for all or some of the damage, is a “classic example of a 

client seeking legal advice from an attorney.”); State ex. Rel. Montpelier Ins. 

Co. v. Bloom, 233 W. Va. 258, 757 S.E.2d 788 (2014) 

However, courts in New York, Washington state, and Ohio have found 

otherwise, articulating unique standards for the availability of the 

attorney-client privilege to insurers. While the approaches of these three 

jurisdictions differ, each leaves insurers and their attorneys uncertain as to 

whether the “seal of secrecy” will hold. Together, these jurisdictions 

provide a cautionary tale for attorneys and insurers across the country. 

 

II. Cases limiting the attorney-client privilege. 

1. New York. 

 

The Supreme Court of New York, Appellate Division, recently held that the 

attorney-client privilege did not protect insurers’ documents that pre-dated 

their rejection of the insureds’ claims. Nat'l Union Fire Ins. Co. of Pittsburgh 

v. TransCanada Energy USA, Inc., 119 A.D.3d 492, 990 N.Y.S.2d 510, 511-12 

(2014).  The court reasoned: 

The record shows that the insurance companies 

retained counsel to provide a coverage opinion, i.e. 

an opinion as to whether the insurance companies 

should pay or deny the claims. Further, the record 

shows that counsel were primarily engaged in 

claims handling—an ordinary business activity for 

an insurance company. Documents prepared in the 

ordinary course of an insurer's investigation of 

whether to pay or deny a claim are not privileged, 

and do not become so “‘merely because [the] 

investigation was conducted by an attorney.’” 

Id. (quoting Brooklyn Union Gas Co. v. Am. Home Assur. Co., 23 A.D.3d 190, 
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191, 803 N.Y.S.2d 532 (2005)). Thus, according to TransCanada, 

“[d]ocuments prepared in the ordinary course of an insurer’s investigation 

of whether to pay or deny the claims” are not privileged even if they are 

drafted by an attorney. This begs the question:  what is the ordinary course 

of an insurer’s investigation? 

 

(holding that the attorney-client privilege protected coverage opinion 

letters from disclosure). 

In TransCanada, the appellate court did not specify the precise nature of 

the documents at issue. Given the court’s reference to counsel being 

retained to provide a “coverage opinion,” which often contain legal 

opinions,5 the TransCanada holding may be read to apply to attorneys’ 

legal opinions regarding “whether to pay or deny” claims. A closer 

examination of the TransCanada decision may provide some guidance 

regarding where the line is drawn with respect to an attorney’s “coverage 

opinion.” 

First, the trial court in TransCanada reviewed the documents in camera 

and found that they primarily related to the insurers’ factual 

investigation, observing: 

[The documents] reflect that the attorneys were 

supervising, coordinating and directing the 

investigation, including collecting documents and 

hiring investigators . . 

. The attorneys also prepared reports summarizing 

the results of the investigation. None of these 

documents are privileged. Many are not attorney-

client communications, and those that involve the 

investigation of claims do not constitute legal 

advice. 

 

Nat'l Union Fire Ins. Co. of Pittsburgh v. TransCanada Energy USA, Inc., 2013 

WL 4446917, at *5, 2013 N.Y. Slip Op. 31967 (N.Y.Sup. 2013). The trial court 

did not state whether the documents included any opinion regarding the 
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meaning of policy language, and found that some of the documents at issue 

contained “communications between an attorney and client to obtain legal 

advice” and, therefore, were privileged. Id. Thus, the nature of the 

documents discussed in TransCanada may suggest that only an attorney’s 

statement of the results of a factual investigation falls outside the attorney-

client privilege. 

 

Second, the authority cited in the appellate court’s opinion in 

TransCanada—specifically for the proposition that “[d]ocuments prepared 

in the ordinary course of an insurer’s investigation of whether to pay or deny 

a claim are not privileged”—suggests that TransCanada may not apply to an 

attorney’s legal advice regarding policy provisions. See Brooklyn Union, 23 

A.D.3d at 191. 

 

5 See Bloom, 757 S.E.2d at 795 (“[A] coverage opinion letter written by 

outside counsel to the insurer containing legal advice ‘is protected by the 

attorney-client privilege because it involved confidential communications.’”) 

(quoting Howard v. Dravet, 813 N.E.2d 1217, 1222 (Ind. Ct. App. 2004)). 

In Brooklyn Union, the court found that a review of the documents in 

question reveals that the insurers’ attorneys “were acting as claims 

investigators, not attorneys, and were investigating the issue of whether 

coverage should be provided and the cost of such coverage.” Id. The court 

also found that the documents did not contain any “legal advice” or “legal 

recommendations or attorney thought processes.” Id. Thus, to the extent an 

attorney gives an insurer legal advice regarding policy provisions, the 

argument could be made that this advice is privileged. However, the precise 

contours of this distinction may not be immediately apparent from 

TransCanada or Brooklyn Union, leaving insurers and attorneys in New York 

uncertain as to whether an attorney’s work is protected or, instead, is 

discoverable as documentation created in the “ordinary course” of an 

investigation. 

 

2. Washington State. 

In Cedell v. Farmers Ins. Co. of Washington, 176 Wash.2d 686, 700, 295 P.3d 
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239, 246 (2013), Washington’s Supreme Court held that there is a 

presumption of no attorney-client privilege in “first party insurance claims 

by insured’s claiming bad faith in the handling and processing of claims, 

other than UIM claims.” 

Under Cedell, “the insurer may overcome the presumption of 

discoverability by showing its attorney was not engaged in the quasi-

fiduciary tasks of investigating and evaluating or processing the claim, but 

instead in providing the insurer with counsel as to its potential liability.” 

Id. at 699. Thus, like the New York courts in TransCanada and Brooklyn 

Union, Washington’s Supreme Court distinguished between an attorney’s 

work that involves legal opinion and an attorney’s factual investigation. 

However, unlike the courts in TransCanada and Brooklyn Union, 

Washington’s Supreme Court gave an example of a privileged 

communication: “whether or not coverage exists under law.” Id. 

The court in Cedell also outlined a specific process for determining 

whether documents are privileged. An insurer “may assert that the 

attorney was providing counsel to the insurer and not engaged in a quasi-

fiduciary function,” and, “[u]pon such a showing, the insurance company 

is entitled to an in camera review of the claims file, and to the redaction of 

communications from counsel that reflected the mental impressions of the 

attorney to the insurance company, unless those mental impressions are 

directly at issue in its quasi-fiduciary responsibilities to its insured.”  Id. at 

699 (emphasis added). 

However, even if the trial judge finds that the attorney-client privilege 

applies, the insured may be entitled to pierce the privilege through the 

civil fraud exception: 

If the civil fraud exception is asserted, the court 

must engage in a two-step process. First, upon a 

showing that a reasonable person would have a 

reasonable belief that an act of bad faith has 

occurred, the trial court will perform an in camera 

review of the claimed privileged materials. Second, 

after in camera review and upon a finding there is a 

foundation to permit a claim of bad faith to 
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proceed, the attorney-client privilege shall be 

deemed to be waived. 

 

Id. at 700. Thus, while TransCanada considered only whether the attorneys’ 

communications qualify as attorney-client communications and involve 

legal advice, the test in Cedell also considers whether any attorney-client 

privilege that otherwise existed is waived under the civil fraud exception. 

The Cedell inquiry can depend on whether the insurer acted in bad faith. 

Although the framework set forth in Cedell may provide more guidance 

for insurers and attorneys than the TransCanada holding, the application 

of this framework raises a number of questions.6 The first is: what are 

“first party insurance claims by insured’s”? While the term “first party” is 

often used in insurance to refer to losses involving the insured’s own 

property,7 the Washington Supreme Court’s use of this term may not be 

so limited.8 

6 See Philadelphia Indem. Ins. Co. v. Olympia Early Learning Ctr., 

No. C12- 5759 RBL, 2013 WL 3338503, at *3 (W.D. Wash. July 2, 2013) 

(“Unfortunately, the [Cedell] opinion creates rather than alleviates 

confusion about what must be produced, and under what 

circumstances.”). 

7 See, e.g., Olds–Olympic, Inc. v. Commercial Union Ins. Co., 129 

Wash.2d 464, 479, 918 P.2d 923 (1996)) (“Third party insurance 

involves protection for the policyholder for liability it incurs to someone 

else, while first party insurance involves protection for losses to the 

policyholder's own property.”). 

8  See Cedell, 176 Wash.2d at 698 (“First party bad faith claims by 

insureds against their own insurers . . . .”); see also Carolina Cas. Ins. Co. 

v. Omeros Corp., Case No. C12–287–RAJ, 2013 WL 1561963, at *3 

(W.D.Wash. Apr. 12, 2013) (finding Cedell applicable to third-party 

insurance actions because “[t]he Cedell court grounded its ruling in the 

quasi-fiduciary duty of an insurer to its insured, along with the public 
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policy interest in regulating the business of insurance”); Everest Indem. 

Ins. Co. v. QBE Ins. 

Corp., 2:13-CV-00828-RSM, 2013 WL 5885277 (W.D. Wash. Oct. 31, 

2013) (finding 

Cedell applicable to “third-party bad faith actions”). 

Another question raised by the Cedell ruling is:  what level of showing that 

the attorney was “providing counsel to the insurer and not engaged in a 

quasi- fiduciary function” is necessary to avoid the presumption of 

discoverability? In Cedell, the Supreme Court found that an attorney 

performed “quasi-fiduciary duties” by performing the functions of 

“investigating, evaluating, negotiating, and processing the claim” of the 

insured, Cedell.  Id. at 701.  Specifically, the Supreme Court identified the 

following conduct performed by the attorney, Hall: 

The record suggests that Hall assisted in the 

investigation. Hall took sworn statements from 

Cedell and a witness and corresponded with Cedell. 

Hall assisted in adjusting the claim by negotiating 

with Cedell. Seven months after the fire, Hall  wrote 

to  Cedell  offering a “one time  offer”  of 

$30,000, which was open for only 10 days, and 

threatened denial of coverage if the offer was not 

accepted. It was Hall who was negotiating with 

Cedell on behalf of Farmers and it was Hall who did 

not return his calls when Cedell was attempting to 

respond to the offer. 

 

Id. Although the Supreme Court observed that the attorney may have 

advised the insurer “as to the law and strategy,” the Court also found that 

the attorney performed functions that are “among the activities to which 

an insurer owes a quasi-fiduciary duty” to the insured. Id. 

The Supreme Court did not resolve whether the insurer made a sufficient 

showing that its attorney was not engaged in quasi-fiduciary duties. Id. The 

Cedell court found that “it is not clear” whether the trial court followed the 
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new test, and remanded the case for further proceedings. Id. Thus, the 

level of showing required to overcome the presumption of discoverability 

may not be clear under Cedell. 

The Cedell court also did not resolve when an attorney’s mental 

impressions are “directly at issue” in an insurer’s quasi-fiduciary 

responsibilities. Under Cedell, even if an insurer overcomes the 

presumption of discoverability, it still may only be entitled to redact 

communications reflecting the mental impressions of its attorneys if those 

mental impressions are not “directly at issue in its quasi-fiduciary 

responsibilities to its insured.”  Id. at 699.  The Supreme 

Court did not apply this step of the analysis, leaving its application unclear.9 

9 One federal district court found that the “directly at issue” test 

pertains to the work product doctrine rather than the attorney-client 

privilege.  See Indus. Sys. & 

Lastly, the Cedell court did not apply the two steps of the “civil fraud 

exception”: (1) “a showing that a reasonable person would have a 

reasonable belief that an act of bad faith has occurred”; and (2) “a finding 

there is a foundation to permit a claim of bad faith to proceed.” See id. The 

Cedell opinion refers to a limitation to these steps – that the act of bad faith 

be “tantamount to civil fraud” – but does not explain how this limitation 

applies. Id. at 700.10 Federal district courts applying Cedell have required 

something more that an ordinary bad faith claim to waive the attorney-client 

privilege.11 However, without further guidance from Washington appellate 

courts, the precise application of the Cedell framework may not be clear, 

leaving even insurers that believe that they have not acted in bad faith 

uncertain of whether their attorney- client privilege will be found to have 

been waived. 

 

3. Ohio. 

The Supreme Court of Ohio limited the application of attorney-client 

privilege to insurers in 2001, well before the Cedell and TransCanada courts 

addressed this issue. Ohio’s Supreme Court took a position that, like the 

Cedell framework, depends on an insurer’s alleged bad faith. See Boone v. 
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Vanliner Ins. Co., 91 Ohio St. 3d 209, 744 N.E.2d 154 (2001). However, unlike 

Cedell, the Boone holding is a bright-line rule: “[I]n an action alleging bad 

faith denial of insurance coverage, the insured is entitled to discover claim 

file materials 

 

Fabrication, Inc. v. W. Nat. Assur. Co., No. 2:14-CV-46-RMP, 2014 WL 

5500381, at *3 (E.D. Wash. Oct. 30, 2014) (“[A] review of Cedell indicates 

that this statement pertains to the work product doctrine.”). 

 

10 MKB Constructors v. Am. Zurich Ins. Co., No. C13-0611JLR, 

2014 WL 2526901, at *6 (W.D. Wash. May 27, 2014) (“In Cedell, the 

Washington Supreme Court does not elaborate on what it means for an 

insurer’s act of bad faith to be ‘tantamount to civil fraud.’”). 

 

11  See MKB Constructors, 2014 WL 2526901, at *5 (“[A]n 

insured’s allegation of bad faith conduct alone, even where sufficiently 

supported by the record to establish a prima facie case, does not suffice 

to make out a claim for waiver of the attorney-client privilege based on 

the civil fraud exception. Something more than a claim of bad faith is 

required.”) (citation omitted); Johnson v. Allstate Prop. & Cas. Ins. Co., 

No. C 14-5064 KLS, 2014 WL 4293967, at *10 (W.D. Wash. Aug. 29, 2014) 

(“[R]eview of the documents does not lead this Court to conclude that 

there is a foundation in fact for the charge of civil fraud.”); see also 

Anderson v. Country Mut. Ins. Co., No. C14-0048JLR, 2014 WL 4187205, 

at *3 (W.D. Wash. Aug. 25, 2014) (“Obviously, something more than an 

honest disagreement between the insurer and the insured about 

coverage under the policy must be at play.”) (citation omitted). 

containing attorney-client communications related to the issue of 

coverage that were created prior to the denial of coverage.” Id. at 

213-14. 

Thus, pursuant to Boone, an insured need only allege bad faith for the 

insurer to lose its attorney-client privilege for documents created prior to its 

denial of coverage.  Id.  By comparison, Cedell requires the court to conduct 
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an in camera review and find “a foundation to permit a claim of bad faith to 

proceed” for the privilege to be waived. See Cedell, 176 Wash.2d at 699. 

Accordingly, the Boone holding is a much broader exception than the 

framework articulated in Cedell. Of note, an amicus curaie in Cedell 

unsuccessfully advocated for the adoption of a rule similar to Boone’s bright-

line rule.  Id. at 709 n. 2. 

Ohio’s Supreme Court based its limitation of the attorney-client privilege on 

the proposition that “claims file materials that show an insurer’s lack of 

good faith in denying coverage are unworthy of protection.” Boone, 91 Ohio 

St. 3d. at 213 (emphasis added).  As Justice Cook observed in dissenting, this 

same rationale has been applied to support the crime-fraud exception. Id. 

at 216 (citing In re Grand Jury Subpoena Duces Tecum Dated Sept. 15, 1983, 

731 F.2d 1032, 1038 (2d Cir. 1984)). However, as Justice Cook also observed, 

the crime-fraud exception requires a demonstration of “a factual basis for a 

showing of probable cause,” and the Boone rule requires “no similar prima 

facie showing.” Id. at 217 (citing State ex. Rel. Nex v. Cleveland, 83 Ohio St.3d 

379, 384, 700 N.E.2d 12, 16 

(1983)). 

Justice Cook’s criticism of the Boone rule proved to be portentous, as in 

2007 the Ohio General Assembly modified the statute governing privileged 

communications, Ohio Rev. Code § 2317.02(A), to create a testimonial 

exception to the attorney-client privilege under limited circumstances: 

The following persons shall not testify in certain respects: 

* * * 

(2) An attorney, concerning a communication made 

to the attorney by a client in that relationship or the 

attorney's advice to a client, except that if the client 

is an insurance company, the attorney may be 

compelled to testify, subject to an in camera 

inspection by a court, about communications made 

by the client to the attorney or by the attorney to 

the client that are related to the attorney's aiding or 

furthering an ongoing or future commission of bad 
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faith by the client,  if the party seeking disclosure of 

the communications has made a prima facie 

showing of bad faith, fraud, or criminal misconduct 

by the client. 

 

Ohio Rev. Code Ann. § 2317.02(A)(2) (emphasis added). Thus, a 

communication under § 2317.02(A)(2) is privileged unless the party seeking 

disclosure “has made a prima facie showing of bad faith, fraud, or criminal 

misconduct by the client.” Of note, the dissent in Cedell advocated for the 

adoption of a standard “similar” to § 2317.02(A)(2).  See Cedell, 176 Wash.2d 

at 710 n. 3. 

In modifying § 2317.02(A)(2), the Ohio General Assembly made its intent to 

protect the attorney-client privilege quite clear, declaring: 

[T]he attorney-client privilege is a substantial right and 

it is the public policy of Ohio that all 

communications between an attorney and a client 

in that relation are worthy of the protection of 

privilege . . . The common law established in Boone 

v. Vanliner Ins. Co., 91 Ohio St. 3d 209, 744 N.E.2d 

154 [and other Ohio cases] is modified accordingly 

to provide for judicial review regarding the 

privilege. 

2006 Ohio Laws File 198, § 6 (Am.Sub.S.B. 117). Given that the Boone court 

premised its limitation of the attorney-client privilege on the proposition 

that “claims file materials that show an insurer’s lack of good faith in denying 

coverage are unworthy of protection,” the legislature’s statement that “all 

communications between an attorney and a client in that relation are 

worthy of the protection of privilege” can be seen as a direct criticism of the 

Boone holding. 

Based on the legislative amendment to § 2317.02(A)(2), some courts have 

held that the Boone standard—an allegation of bad faith—has been 

replaced by a prima facie standard.12  However, this application of Boone 

and § 2317.02(A)(2) is by no means uniform. Other courts have held that § 
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2317.02(A)(2) did not overrule Boone, and applies only to an attorney’s 

testimony, rather than claims file documents.13 One such court based its 

holding on the fact that § 2317.02(A)(2) provides that an attorney “shall not 

testify.”14 

12 See, e.g., Galion Cmty. Hosp. v. Hartford Life & Acc. Ins. Co., 1:08 CV 1635, 

2010 WL 359126 (N.D. Ohio Jan. 29, 2010) (holding that insured “is required to 

make a prima facie showing that the privilege should be waived” with respect to 

documents). 

13 See, e.g., Little Italy Dev., LLC v. Chicago Title Ins. Co., 1:11 CV 112, 2011 

WL 4944259, at *2 (N.D. Ohio Oct. 17, 2011) (“Boone created an ‘exception’ 

to the 

Another court distinguished between an exception to the privilege— 

governed by common law—and a waiver of the privilege—governed by § 

2317.02(A).15 While this decision involved an insurer’s motion to compel 

against its insured, it analyzed “the lack of good faith exception” applied in 

Boone independently of its analysis of § 2317.02(A).16 Still other courts have 

applied Boone without any reference to § 2317.02(A) whatsoever.17 

Accordingly, despite the Ohio legislature’s attempt to protect attorney-

client privilege, it may not be clear in Ohio whether the discoverability of 

communications between an insurer and its attorney before a claim is 

denied depends on a prima facie showing of bad faith or merely an allegation 

of a bad faith. 

 

attorney-client privilege. The amendment to O.R.C. § 2317.02(A) 

provides that the Boone exception cannot be applied to the testimonial 

privilege.  Thus, while the exception may apply to the production of 

documents, it cannot be applied to the testimonial privilege absent a 

prima facie showing of bad faith. Accordingly, the Court finds that the 

amendment to O.R.C. § 2317.02(A) did not overrule Boone.”); Chubb 

Custom Ins. Co. v. Grange Mut. Cas. Co., 2:07-CV-1285, 2012 WL 

1340369 (S.D. Ohio Apr. 17, 2012) (applying Boone rule to documents 

and § 2317.02(A)(2) to a request to depose the insurer’s attorneys); see 
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also In re Professionals Direct Ins. Co., 578 F.3d 432, 440 (6th Cir. 2009) 

(“As the magistrate here recognized, by its terms § 2317.02(A) applies 

to attorney testimony, not documents held by defendants.”). 

14  Little Italy, 2011 WL 4944259 at *2. 

15 See Buckeye Corrugated, Inc. v. Cincinnati Ins. Co., 2013-Ohio-

3508, ¶ 10, 2013 WL 4153540 (Ohio App. 2013) (“Unlike waiver, which 

involves the client’s relinquishment of the protections of R.C. 

[2317.02(A) ] once they have attached, an exception to the attorney-

client privilege falls into the category of situations in which the privilege 

does not attach to the communications in the first instance * * *.”) 

(brackets and emphasis original) (quoting Squire, Sanders & Dempsey, 

L.L.P., 127 Ohio St.3d 161, 937 N.E.2d 533 (2010)). 

16 See id. at ¶¶ 18-22 (citing Moskovitz v. Mt. Sinai Med. Ctr., 69 

Ohio St.3d 638, 661, 635 N.E.2d 331 (1994)); Boone, 91 Ohio St. 3d at 

213 (“Like the trial court, we find that the rationale behind our holding 

in Moskovitz is applicable to actions alleging bad faith denial of 

coverage.”). 

17 See, e.g., DeMarco v. Allstate Ins. Co., 2014-Ohio-933, ¶¶ 15-

19, 2014 WL 1327846 (Ohio App. 2014); Park-Ohio Holdings Corp. v. 

Liberty Mut. Fire Ins. Co., No. 1:15-CV-943, 2015 WL 5055947, at *2 (N.D. 

Ohio Aug. 25, 2015); Jeffrey Decker, et al. 

v. Chubb National Insurance Co., et al., No. 1:15-CV-88, 2015 WL 

5954584, at *8 (S.D. Ohio Oct. 14, 2015). 

III. Conclusion. 

 

Courts in New York, Washington and Ohio have taken different approaches 

to the existence of attorney-client privilege for insurers. In New York, 

privilege depends upon whether the documents at issue were “prepared in 

the ordinary course of an insurer’s investigation of whether to pay or deny 

the claims.” See TransCanada, 119 A.D.3d 492. In Washington, privilege 

depends upon: (1) whether the attorney performed “quasi-fiduciary 

duties”; (2) whether the insured can show that “a reasonable person would 
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have a reasonable belief that an act of bad faith has occurred”; and (3) 

whether, after an in camera review, the trial court “finds there is a 

foundation to permit a claim of bad faith to proceed.” Cedell, 176 Wash.2d 

at 700.  In Ohio, privilege may depend on whether a bad faith claim is 

alleged, or whether a prima facie showing of bad faith is made. See Boone, 

91 Ohio St. 3d at 213-14; Ohio Rev. Code § 2317.02(A). 

Despite their differences, the standards in these jurisdictions share some 

commonality.  In New York and Washington, a communication may not 

qualify as attorney-client privilege if it is a product of the attorney’s factual 

investigation, as opposed to legal analysis. In Ohio and Washington, 

attorney-client privilege may be waived in a bad faith case. Moreover, each 

of these standards raises its own questions of application, leaving insurers 

and attorneys in each state uncertain of whether their communications will 

be privileged. 

Each of the standards in New York, Washington and Ohio force an 

insurance company that seeks legal advice from an attorney about a 

coverage issue to consider the possibility that those communications 

will be subject to future disclosure. This consideration could potentially 

threaten the open and honest discourse between attorney and client 

that the privilege is supposed to protect, a concern aptly articulated by 

California’s Court of Appeals: 

[A]n insurance company should be free to seek legal 

advice in cases where coverage is unclear without 

fearing that the communications necessary to 

obtain that advice will later become available to an 

insured who is dissatisfied with a decision to deny 

coverage. A contrary rule would have a chilling 

effect on an insurance company’s decision to seek 

legal advice regarding close coverage questions, 

and would disserve the primary purpose of the 

attorney-client privilege—to facilitate the 

uninhibited   flow  of  information   between   lawyer  

and client so as to lead to an accurate 

ascertainment and enforcement of rights. 
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Aetna, 153 Cal.App.3d at 474. 

If courts discourage insurers from seeking advice from attorneys on “close 

coverage questions,” would that really benefit policyholders? As Justice 

Cook observed in the Boone dissent, limitations on the attorney-client 

privilege based on the potential for bad faith “assume[] that an insurer will 

always have some sinister intent to act in bad faith when it discusses a 

coverage decision with an attorney.” See Boone, 91 Ohio St. 3d at 217-218. 

If limitation on the attorney- client privilege hampers insurers’ knowledge 

of the law, the courts’ encroachment on the supposed “seal of secrecy” may 

hurt the very interests they are attempting to protect. 

 


